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miunication appears on th 



- The MAILING DATE of 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 



1 )M Responsive to communicatlon(s) filed on 11/12/03 . 
23M This action is FINAL. 2b)n This action is non-finai. 

3)0 Since this application is in condition for allowance except for formal matters, prosecution as tc 
closed in accordance with the practice under £x parte Quayfe, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4M Clainn(s) 7.7-22 and 24-28 is/are pending in the application. 



a) Of the above claim(s) Is 

5) 0 Claim(s) is/are allowed. 

6) n Claimfs) 17-22 and 24-28 is/are r 
/)□ Ciainn(s) is/are objected to. 

8) 0 Claim(s) are subject to 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10) n The drawing(s) filed on is/are: a)0 accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be tield in abeyance. See 37 CFR 1 .85(a), 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d 

1 1) 0 The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 

a)n All b)n Some * 0)0 None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (POT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification sliall conclude witli one or more claims particularly pointing out and distinctly claiming the 

Claims 1 and 7-25 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regar ds as the invention. 

The previous rejections have been withdrawn due in patt, the amending of the claims to 
obviate problems relating to antecedent basis, and in part, the fact that apphcant places no 
patentable weight on the previously rejected phrases. 

Claims 1 and 21 are indefinite because the scope of the phrase "substantially insoluble" is 
unknown. Applicants, in arguing against the prior ait rejections, asserts that nitrogen is only 
sparingly soluble and therefore applicants are urging patentability based on the scope of 
substantially insoluble gases. Therefore, it is even more critical, in defining the instant 
invention, to determine the scope of said phrase. 

Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
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Claims 21-22 are rejected under 35 U.S.C. 102(b) as being anticipated by Brilman et al. 
(WO 96/31409)("Brilman"). 

As to the method claims, page 1 of the patent states that beer is typically placed within a 
container and then a drop of liquid nitrogen, i.e., a first gas, is placed on top of the beer and the 
container is then quickly sealed. As the insert and process for filling the container are identical, 
the process Hmitations will be met. The second gas in the cartridge will be that which comes out 
of the liquid, i.e., some dissolved gas will come out of solution and be exchanged with that 
present in the cartridge. 

Applicants argue that Brilman does not teach the claimed beverage container because an 
insoluble gas cannot come out of solution and be exchanged with that present in the cartridge. 
No explanation is provided as to why this cannot occur. Therefore, the rejectio m t i ed. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 




Claims 1, 7-20 and 24-28 are rejected under 35 U.S.C. 103(a) as being unpatentable 



Brilman et al. (WO 96/3 1409)("Brilman") in view of Dunn (WO 96/33618). 
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Brilman teaches the production of a beer container that is identical to the container 
elements claimed. See Figs. 1-12 of both the instant application and Brilman. Also see claims 1 - 
13 of Brilman. 

Brilman does not teach the inclusion of nitrous oxide or use of the container for Uquids, 
such as those of claim 24. Dunn teaches the production of milk shake type beverages that are 
claimed and farther, the use of nitrous oxide. See page 1, lines 10-16 and page 3, lines 5-25. 
Said beverages can also be alcoholic. (Page 9). Dunn teaches "a mixture of gasses or a mixture 
of any of the aforementioned gasses can be used. (Page 3,lines 17-21). It would have been 
obvious to those of ordinary skill in the art to place the pressurized beverages with a mixture of 
gasses, one of them bemg mtrous oxide, of Dunn m the container of Bnlman as it would provide 
a foam on its surface when opened. An express suggestion to substitute one equivalent 
component or process for another is not necessary to render such substitution obvious. In re 
Font, 675 F/2d 297, 213, USPQ 532 (CCPA 1982). 

Applicants' attention is invited to In re Levin, 84 U.S.P.Q. 232 and the cases cited 
therem, which are considered in point m the fact situation of the instant case, and wherein the 
Court stated on page 234 as follows: 

This court has taken the position that new recipes or fomulas for cooking 
food which involve the addition or elimination of common ingredients, or for 
treating them in ways which differ from the former practice, do not amount to 
invention merely because it is not disclosed that, in the constantly developing art 
of preparing food, no one else ever did the particular thing upon which the 
apphcant asserts his right to a patent. In all such cases, there is nothing patentable 
unless the appUcant by a proper showing fiuther establishes a coaction or 
cooperative relationship between the selected ingredients which Produces a new, 
unexpected, and usefal fanction. In re Benjamin D. WhUe, 17 CCRA (Paten s) 
956, 39 F.2d 974, 5 U.S.P.Q. 267; In re Mason et al, 33 C.C.P.A. (Patents) 1144, 
156'F.2dl89,7o'u.S.P.Q.221. 
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Response to Arguments 

Applicant's arguments filed 1 1/12/03 have been folly considered but they are not 
persuasive. See new rejections and arguments set forth above. 

Conclusion 

Applicant', amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, TfflS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time poUcy as set forth m 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expu-e later than SIX MONTHS from the date of this 

Any inquiry concerning thi ^ariier communications from the 

examiner should be directed to Curtis E. Sherrer, Esq. whose telephone number is 571-272-1406. 
The examiner can normally be reached on Tuesday-Friday, 8AM-6:30PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the e; 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regar ding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available thr'ough Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (BBC) at 866^ 

Curtis E. SheiTer, Esq. 
Primai-y Examiner 
Art Unit 1761 



